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\Document 00803

WORK ORDER SUPPLEMENTARY CONDITIONS

****************************************************************************************************
OPTIONAL
Use this Document (00803 - Work Order Supplementary Conditions) for all Work Order projects.  If you use this document, DO NOT use Document 00800, Supplementary Conditions.

****************************************************************************************************
****************************************************************************************************
Project Manager: 





Project No.:  WBS



Edit this Document to include only Paragraphs needed to supplement Document 00700, General Conditions, for each project.

****************************************************************************************************
The following Paragraphs amend and supplement the August 7, 2023 edition of Document 00700, General Conditions.  Unaltered portions of the General Conditions remain in effect.

****************************************************************************************************
MANDATORY

Use Paragraph 1.1.9.1 to name a firm which is under contract to the City to manage the Contract.  Do not use this Paragraph to name in-house project managers or consultants who provide personnel to supplement City staff.

****************************************************************************************************
ARTICLE 1 - GENERAL PROVISIONS:

1.1 DEFINITIONS:

1.1.9.1 Insert the following Paragraph 1.1.9.1
1.1.9.1
The firm of 






 has been employed by the City as Construction Manager for the Work.

1.1.13

Delete Paragraph 1.1.13 in its entirety and replace with the following:

1.1.13
Contract Price:  The monetary value in the Work Order and, including authorized adjustments, is the total payable by the City to the Contractor for performance of the Work under the Work Order.

1.1.23

Insert Paragraph 1.1.23 and renumber the remaining sections accordingly.

1.1.23
Good Faith Efforts.  Steps taken to achieve an MBE, WBE, SBE, or PDBE goal or other requirements which, by their scope, intensity, and usefulness, demonstrate the bidder’s responsiveness to fulfill the business opportunity objective, as well as the Contractor’s responsibility to put forth measures to meet or exceed the MBE, WBE, SBE, or PDBE goal (Contract Goal).  These steps apply from before a contract’s award, through its duration, and after its conclusion, in the event the Contractor has been unsuccessful in meeting the Contract Goal.  These efforts are required whether a Goal Oriented Contract or a Regulated Contract, as defined in the Office of Business Opportunity’s Policy & Procedures Manual, available at http://www.houstontx.gov/obo.
1.1.32
Delete the originally numbered Paragraph 1.1.31 in its entirety and replace and renumber it with the following:

1.1.32
Notice to Proceed: A written notice by City Engineer to Contractor establishing Date on which the Contract term commences, after which the City may issue Work Orders.

1.1.38
Delete the originally numbered Paragraph 1.1.38 in its entirety and replace and renumber it with the following:

1.1.38
Project: Total construction, of which the Work performed under the Work Order and in accordance with the Contract Documents may be the whole or a part and which may include construction by the City or by separate contractors, and shall be defined in the Work Order.

1.1.56
Add the following Paragraph 1.1.56:

1.1.56
Work Order: A work package issued by the City authorizing the Contractor to commence work on items stated in the Work Order.

****************************************************************************************************

OPTIONAL

Use Paragraphs 1.1.11 and 1.1.12 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************
1.1

DEFINITIONS:  Insert the following Paragraphs 1.1.11, and 1.1.12, and reorder the remaining definitions accordingly.
1.1.11

Consent Decree:  The document entitled Consent Decree between the City of Houston, the United States and the State of Texas, entered on April 1, 2021 in United States v. City of Houston, C.A. No. 4:18-cv-03368, in the United States District Court for the Southern District of Texas, Houston Division.  A copy of the Consent Decree is attached as Appendix A and electronically available at:

http://www.publicworks.houstontx.gov/wastewater-cd

1.1.12

Consent Decree Obligations:  Any and all obligations or requirements set forth in the Consent Decree that are applicable to all or any part of the Scope of Work and any other Work performed by Contractor under the Agreement or amendments thereto, including Additional Services, if any.

ARTICLE 3 - THE CONTRACTOR

3.5
LABOR; MINORITY AND WOMEN BUSINESS ENTERPRISE COMPLIANCE: Insert the following Paragraphs, 3.5.3.1, 3.5.3.2, and 3.5.3.3.

3.5.3.1
The Contractor shall make Good Faith Efforts to comply with the City ordinances regarding Minority Business Enterprises (MBE), Women Business Enterprises (WBE), Persons with Disabilities Business Enterprises (PDBE) and Small Business Enterprise (SBE) participation goals which are as follows:

3.5.3.1.1
the MBE goal is          percent,

3.5.3.1.2
the WBE goal is          percent, and

3.5.3.1.3
the PDBE goal is         percent.

3.5.3.1.4
Up to 50% of the advertised goal may be met at the Prime level if the Prime is a City-certified firm.  The bidder must select one (1) certification type for Prime level credit.  Prime level participation percentage must not exceed the individual MBE or WBE advertised goal.  Prime level credit does not apply to SBE-certified firms.
3.5.3.1.5
On a subcontracting level only, the bidder may substitute SBE participation of no more than four percent of the MBE goal, the WBE goal, or portions of the MBE goal and WBE goal.
3.5.3.1.6
The bidder may not use Native-American-owned firms that are certified as MBEs to meet MBE contract goals.  Native-Americans firms can only be used as SBEs in fulfillment of the above stated goals.
3.5.3.1.7
The bidder may not use MWSBE Suppliers to account for more than 50% of the MWSBE participation plan.
3.5.3.2
The MBE, WBE, PDBE, and SBE goals are specific to this Agreement.  The Contractor shall make reasonable efforts to achieve these goals.
3.5.3.3
Failure by Contractor to comply with the goals for MBE, WBE, SBE, or PDBE is a material breach of the Agreement, which may result in termination of the Agreement, or such other remedy permitted as the City deems appropriate.
****************************************************************************************************
OPTIONAL

For SRF projects, insert Paragraph 3.5.3.1 below in lieu of the paragraph above.

****************************************************************************************************
3.5.3.1
The Contractor shall make Good Faith Efforts as described in Document 00806 regarding Environmental Protection Agency Disadvantaged Business Enterprises participation goals, which are as follows:

3.5.3.1.1.

the MBE goal is 12.94 percent, and

3.5.3.1.2.

the WBE goal is 8.72 percent.
****************************************************************************************************

OPTIONAL

Use Paragraphs 3.16.3 and 3.16.4 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************
3.16

DOCUMENTS AND SAMPLES AT THE SITE:  Insert Paragraphs 3.16.3 and 3.16.4.
3.16.3

Notwithstanding the provisions in 3.16.2 or any contrary corporate, institutional or other document-retention policy, procedure or legal requirement, Contractor shall retain and preserve (and cause all of its Subcontractors and agents to retain and preserve) all non-identical copies of all records, documents and underlying data (including records, documents or data in electronic form) now in Contractor’s or its Subcontractors’ or agents’ possession or control, or that come into Contractor’s or its Subcontractors’ or agents’ possession or control, that relate in any manner to this Agreement, or the performance of any Work described in this Agreement covered by the Consent Decree or Consent Decree Obligations (the “Information”) for the longer of: (a) 5 years after the termination of the Consent Decree, or (b) until such time as Contractor has received written approval from the City Attorney of the City of Houston that the Information or any part of the Information may be destroyed.  Contractor agrees to implement a system to ensure compliance of Contractor, its Subcontractors and agents with the requirements of this paragraph.

3.16.4

All Information belongs to and is the property of the City.  Contractor shall deliver copies of the Information to the City at no expense to the City upon the earlier to occur of:  (i) the City’s request, (ii) termination of the Agreement howsoever brought about, or (iii) completion of the Work.  No Information may be withheld on the grounds that it is privileged; however, nothing in this Agreement shall require Contractor to provide documents to the City that are listed in a privilege log for which the Contractor can claim privilege recognized by federal law until the matter is resolved by the Parties or a court of law.

ARTICLE 4 – ADMINISTRATION OF THE CONTRACT

4.3.6.1 Add the following sentence at the end of Paragraph 4.3.6.1:

“Neither extended periods of time between Work Orders nor failure to issue Work Orders shall be subject to claim as suspension of Work by the City.” 

ARTICLE 5 – SUBCONTRACTORS AND SUPPLIERS

5.1
Add the following Paragraph 5.1.6.

5.1.6
After receipt of Work Order, Contractor shall submit in writing to the City Engineer the names of Subcontractor and Suppliers proposed for each portion of the Work, with a description of the Work.

ARTICLE 8 - TIME

***************************************************************************************************

OPTIONAL
Include the following Paragraph 8.1.6 on all major thoroughfare projects.
***************************************************************************************************

8.1
PROGRESS AND COMPLETION:  Delete Paragraph 8.1.6. and replace with the following 8.1.6.

8.1.6
Contractor may perform Work at the site 24 hours per day, seven days per week.  Contractor shall give 24‑hour prior written notice and receive confirmation of notice from Project Manager prior to performing work between 7:00 p.m. and 7:00 a.m., on a Sunday, or on a Legal Holiday.  Contractor shall comply with City Code of Ordinances, Chapter 30 relating to Noise and Sound Level Regulation.

***************************************************************************************************
OPTIONAL
Include the following Paragraph 8.1.6.1 in all projects, unless the Project contains a requirement for overtime work or work that has a completion bonus.  When used, show appropriate alternate – [$50.00 per hour] for jobs with City inspectors, or [actual costs] for jobs on which consultants will provide inspection services.
***************************************************************************************************
8.1
PROGRESS AND COMPLETION:  Insert the following Paragraph 8.1.6.1.
8.1.6.1
Contractor shall credit the City by Change Order for inspection services for overtime work or work performed on Sundays or Legal Holidays.  The amount Contractor credits the City will be [$50.00 per hour] [actual costs] per inspector for inspection services.

****************************************************************************************************

OPTIONAL

Delete Paragraph 8.2.1 in its entirety, replace it with the following Paragraph 8.2.1, and use Paragraphs 8.2.9 through 8.2.13 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.

****************************************************************************************************
8.2

DELAYS AND EXTENSIONS OF TIME:  Delete Paragraph 8.2.1 in its entirety, replace it with the following Paragraph 8.2.1, and insert Paragraphs 8.2.9 through 8.2.13.

8.2.1

Except as provided below with respect to Work covered by the Consent Decree, Contractor may request extension of Contract Time for a delay in performance of Work that arises from causes beyond the control and without fault or negligence of Contractor.  Examples of these causes are:

8.2.9
Timely performance by both parties is essential to the Agreement.  However, neither Party is liable for delays or other failures to perform its obligations under the Agreement to the extent the delay or failure is caused by a Force Majeure. For Work covered by the Consent Decree, Force Majeure shall mean any event arising from causes beyond the control of the City or Contractor, its Subcontractors or agents, that delays or prevents the performance of any Work despite the Contractor’s, Subcontractors’ or agents’ best efforts to fulfill the obligation. “Best efforts” include using efforts to anticipate reasonably foreseeable Force Majeure events and to address the effects of any such event (a) as it is occurring and (b) after it has occurred, such that the delay is minimized to the extent reasonably practicable.

8.2.10
If any event occurs that may delay or prevent the performance by Contractor, its Subcontractors or agents of any Work or obligation of any kind under the Agreement covered by the Consent Decree, Contractor shall provide the City written notice immediately, but no later than 48 hours from the time Contractor or its Subcontractor or agent first knew, or by the exercise of due diligence, should have known, that the event might cause a delay.  Within 10 days thereafter, or such other time as the City and Contractor agree in writing, Contractor shall provide to the City in writing the following: an explanation and description of the reasons for the delay; the anticipated duration of any delay; all actions taken to prevent or minimize the delay; a schedule for implementing any measure to be taken to prevent or mitigate the delay or the effect of the delay; and the Contractor’s rationale for attributing the delay to a Force Majeure event, if it intends to assert such a claim. TIME IS OF THE ESSENCE in the performance of the requirements of this paragraph and of any Work to be performed by the Contractor under this Agreement.  Failure to comply with the requirements of this paragraph may at the City’s option, preclude the Contractor from asserting any claim of Force Majeure.  The Contractor shall be deemed to know of any circumstance of which the Contractor, its Subcontractors, or any entity controlled by the Contractor or Subcontractor knew or, through best efforts, should have known.

8.2.11
If Contractor presents a claim of Force Majeure for any delay related to Work covered by the Consent Decree, and the City, in its sole and absolute discretion, considers the claim to be a good faith claim of Force Majeure, the City may present the claim of Force Majeure to the United States and the State of Texas under the terms of the Consent Decree.  If the United States and the State of Texas agree that the delay or anticipated delay is attributable to a Force Majeure event, the time for the Contractor to perform the Work covered by the Consent Decree under this Agreement that are affected by the Force Majeure event will be extended by the amount of the extension afforded to the City under the Consent Decree.

8.2.12
If the City presents a claim for Force Majeure under the Consent Decree and an extension of time is not granted, no extension of time will be extended under this Agreement.  It is within the City’s sole and absolute discretion whether to invoke the Dispute Resolution procedures of the Consent Decree regarding any denied claim for Force Majeure.

8.2.13
Notwithstanding any other provision in this Agreement, Contractor’s failure to comply with the Force Majeure provisions for Work covered by the Consent Decree will constitute a breach of this Agreement and an Event of Default.
ARTICLE 9 – PAYMENTS AND COMPLETION

***************************************************************************************************
OPTIONAL
Use Section 9.1 for Stipulated Price (Lump Sum) Contracts with individual Specification sections containing references to unit prices.
***************************************************************************************************
9.1
UNIT PRICE WORK:  Delete Section 9.1 in its entirety and insert the following Section 9.1.

9.1
References to Unit Prices in individual Specification sections are not applicable to the Contract.  Include payment for portions of the Work required by these sections in the Stipulated Price for the Contract.

9.7
DECISIONS TO WITHHOLD CERTIFICATION:  Add the following Paragraph 9.7.1.10.
9.7.1.10
Contractor fails to perform Work in accordance with any other Work Order issued pursuant to the Agreement.

**************************************************************************************************

MANDATORY
Using table below as a guideline, insert amount of calculated daily cost to City, to be used for liquidated damages, in Paragraph 9.12.1.2.  Include calculations in Project files.

Est. Construction Cost


Liquidated Damages per Day

Project less than $2.5 M



$800

Project $2.5 M to $7.5 M



$1200

Non-facility Projects Greater than $7.5 M
$1500

Facility Projects greater than $7.5 M

$2000

*************************************************************************************************
9.12
LIQUIDATED DAMAGES:  Insert the following Paragraph 9.12.1.1.
9.12.1.1
The amount of liquidated damages payable by Contractor or Surety for each and every day of delay beyond Contract Time, are $«LiquidatedDamages»_per day.
*************************************************************************************************
OPTIONAL
Include the following Paragraph 9.12.1.2 ONLY if the project is a Utility Maintenance Branch Wastewater Collection System Rehabilitation project.
*************************************************************************************************
9.12.1.2
The amount of liquidated damages provided in General Conditions Paragraph 9.12.1 payable by Contractor or Surety for each and every day of delay beyond the time stipulated in Summary of Work Paragraph 1.08.B are as follows:

9.12.1.2.1
Repair Items:  If Contractor does not complete replacement, improvement and/or new installations on existing service lines and any associated work of all work orders within 12 days from the date the work orders were issued, the City of Houston may, at its discretion, collect $400.00 in liquidated damages per day for each repair not completed within 12 days.

9.12.1.2.2
Restoration Items:  If Contractor does not complete the repairing, resurfacing and/or sodding of concrete, asphalt and/or lawn areas and any associated work disturbed by construction within six days after the repair items are completed, the City of Houston may, at its discretion, collect $400.00 in liquidated damages per day for each restoration not completed within six days.

****************************************************************************************************

OPTIONAL

Use Paragraph 9.12.1.1.2 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************

9.12.1.1.2
Consent Decree Notice and Acknowledgement; Liability for stipulated penalties

The City of Houston (The City), the United States of America and the State of Texas have entered into a Consent Decree in Civil Action No. 4:18-cv-03368, United States of America and State of Texas v. City of Houston (City) in the United States District Court for the Southern District of Texas, Houston Division (the “Consent Decree”).  A copy of the Consent Decree is available at

http://www.publicworks.houstontx.gov/wastewater-cd
By its signature on this Agreement, Contractor acknowledges receipt, review and understanding of the Consent Decree and Consent Decree Obligations.  Contractor agrees that it will provide a copy of the Consent Decree and the terms and provisions specifically applicable to Work covered by the Consent Decree to all of its Subcontractors and agents performing Work under this Agreement.

Work performed pursuant to this contract is work that the City is required to perform pursuant to the terms of the Consent Decree.  In the event of any conflict between the terms and provisions of this Section 9.12.1.1.2 (“Consent Decree Notice Provision”) and any other terms and provisions of this Contract or the Contract Documents, the terms and provisions of this Consent Decree Notice Provision shall prevail.
9.12.1.1.2.1.
Retention of documents.

Contractor shall retain and preserve all non-identical copies of all documents, reports, research, analytical or other data, records or other information of any kind or character (including documents, records, or other information in electronic form including, but not limited to e-mails) in its or its sub-contractors’ or agents’ possession or control, or that come into its or its sub-contractors’ or agents’ possession or control, and that relate in any manner to this contract, or the performance of any work described in this contract (the “Information”).  This retention requirement shall apply regardless of any contrary corporate or institutional policy or procedure or legal requirement. Contractor, Contractor’s sub-contractors and agents shall retain and shall not destroy any of the Information until such time as Contractor has received written approval from the City Attorney of the City of Houston that the Information or any part of the Information may be destroyed. Contractor shall, within 30 days after receipt of a written request by the City, deliver the Information to the City. Contractor shall instruct and require its agents and sub-contractors performing any part of the work described in this contract to comply with the requirements of this paragraph.
9.12.1.1.2.2.
Notification of events that may cause delay.
If any event occurs that may delay performance by Contractor, or Contractor’s agents or sub-contractors of any work or obligation of any kind under this contract, Contractor shall provide notice in accordance with the Notice Provisions of this contract to the City within two (2) business days of the date Contractor or Contractor’s agents or sub-contractors first knew that the event might cause a delay.  Contractor shall provide a written explanation and description of the reasons for the delay, the anticipated duration of the delay, all actions taken or to be taken to prevent or minimize the delay, and a schedule for implementation of any measures to be taken to prevent or mitigate the delay or the effect of the delay.  TIME IS OF THE ESSENCE in the performance of the requirements of this paragraph and of any work to be performed by the Contractor in this contract.
9.12.1.1.2.3.
Liability for stipulated penalties
The Consent Decree provides that the City may be assessed stipulated penalties under Section X of the Consent Decree upon the occurrence of certain events.  Contractor acknowledges that, under the Consent Decree, stipulated penalties accrue beginning the day after performance is due or on the day a violation occurs, as applicable.  Contractor agrees that, in addition to any liquidated or other damages for which it may be responsible under this Contract, it shall pay to the City the full amount of any stipulated penalty which accrues against the City that is caused or contributed to, in whole or in part, by any of Contractor’s or its Subcontractors’ or agents’ acts, failures to act, or failures to act within the time required by any provision of this Contract or the Consent Decree.  Contractor shall also pay to the City all costs, attorney fees, expert witness fees and all other fees and expenses incurred by the City in connection with any such stipulated penalties, or in contesting any such stipulated penalties pursuant to the Dispute Resolution procedures in the Consent Decree.  It is within the City’s sole and absolute discretion whether to invoke the Dispute Resolution procedures of the Consent Decree regarding any stipulated penalties. Payment of stipulated penalties for which Engineer is responsible under this Contact is due within 30 days of demand, in writing, by the City. In addition to any and all other remedies to which the City may be entitled at law or in equity, Contractor expressly authorizes the City to withhold the amount of any stipulated penalties for which Contractor is responsible under this Contract, and all associated costs, fees, or expenses from any amount unpaid to Contractor under the terms of this Contract, or from any retainage provided in the Contract.
Without limiting anything set forth elsewhere in this construction contract regarding liquidated damages, Contractor acknowledges that damages are an intended factor in the calculation of the amount of the liquidated damages under this construction contract.
9.13 CONTRACTOR BONUS:

****************************************************************************************************

OPTIONAL
Include bonus for early completion for construction contracts involving street reconstruction with an estimated Contract Price in excess of $3 million or Contract Time over 120 days.  This applies to storm drainage, water and wastewater projects that involve significant street reconstruction.  General Guideline:

Est. Construction Cost



Bonus per Day



Estimate of $3 - $6 million 


$1,000/day (max. 30 - 60 days)

Estimate of $6 - $10 million

$1,500/day (max. 30 - 90 days)

Estimate over $10 million


$2,000/day (max. 60 - 90 days)

The maximum allowable bonus will not exceed 3% of the estimated Original Contract Price on a thoroughfare or 1.5% on local streets without authorization.

****************************************************************************************************
9.13
BONUS FOR EARLY COMPLETION:  Insert the following Paragraph 9.13.1.

9.13.1.1 The City will pay Contractor a bonus of $[bonus dollars] per day for each day earlier than [Contract Time stated in the Agreement] days after Date of Commencement of the Work that Contractor achieves substantial completion for a maximum of [maximum days allowed] days.

ARTICLE 11 - INSURANCE AND BONDS

***************************************************************************************************

OPTIONAL
Use Paragraph 11.2.1.2 if any of the following additional insurance is required by the nature of the contract.  DO NOT require any additional insurance that is unnecessary; notify the Legal Department when requiring any additional insurance.  When inserting additional insurance requirements into Table 2, number them consecutively, starting with .1 as follows:

Example:

Table 2

.1
Property and Casualty Coverage

.2
Contractor’s Pollution Liability Coverage

.3
Etc.

***************************************************************************************************
11.2

INSURANCE TO BE PROVIDED BY CONTRACTOR:  Insert the following Paragraph 11.2.1.2.
11.2.1.2
Contractor shall purchase for the duration of the Contract the insurance set out in Table 2 in addition to the minimum insurance coverage set out in section 11.2.1.

TABLE 2

ADDITIONAL REQUIRED COVERAGE

DEFENSE COSTS EXCLUDED FROM FACE AMOUNT OF POLICY.
****************************************************************************************************
OPTIONAL

Use Builder's Risk insurance only for projects that include lift stations, plant or facility work.  Include Building Wage rates in the project manual and have Assistant Director initial the following block to signify approval {_______}.

***************************************************************************************************


(Coverage)





(Limit of Liability)

Property and Casualty Coverage:

100% of Contract Price,

"All Causes of Loss" Builder's Risk Form for


including change orders

directing physical change to building or plant construction on the Work site and/or all land improvements including all work.  (Including but not limited to earthquake, flood, boiler, and machinery including testing, damage to existing or adjoining property, time element coverage, collapse, soft costs (management, architecture, financial costs, pre-opening costs, etc.), transit coverage, off-site storage).

****************************************************************************************************

OPTIONAL
Use Flood Hazard Insurance only for projects that include structures.  Do not include Flood Insurance for line projects, projects outside of the 100-year floodplain, or projects with structures less than $10,000 in value.  Have Assistant Director initial the following block to signify approval {_______}.

****************************************************************************************************
Flood Hazard Insurance:  Contractor shall apply for flood insurance on all insurable structures built under the Contract.  A copy of the completed application must be provided to City Engineer before commencing construction of the Work.  Contractor shall obtain flood hazard insurance as soon as possible and submit a copy of the policy to City Engineer.

****************************************************************************************************
OPTIONAL
Use for projects which contain construction requirements for Petroleum or (asbestos contamination) remediation or handling.  Have Assistant Director initial the following block to signify approval {________}.

****************************************************************************************************
Contractor's Pollution Liability:



$1,000,000 each occurrence

Including pollution coverage for Contractual Liability, Clean-up costs, Abatement, Transport, and Non-owned disposal sites.  Including Bodily Injury Liability, Property Damage Liability, and environmental damage arising from pollution conditions caused in performance of operations.  Including Asbestos and Lead if part of operations.

(MCS - 90 endorsement to Auto Policy and

$1,000,000 CSL
removal of Pollution Exclusion)
****************************************************************************************************

OPTIONAL
For Projects involving only demolition or abatement of asbestos/lead or environmental remediation; and no new construction, replace Paragraph 11.5 with the following Paragraph 11.5.  Have Assistant Director initial the following block to signify approval {________}.

****************************************************************************************************
11.5
Delete Section 11.5 – MAINTENANCE BONDS.

****************************************************************************************************

OPTIONAL
Use Paragraph 11.5.2 for line projects involving trenching and backfilling, or street cuts.  Have Assistant Director initial the following block to signify approval {________}.

****************************************************************************************************
11.5

MAINTENANCE BONDS:
11.5.2

Insert the following Paragraph 11.5.2.
11.5.2
One-year Surface Correction Bond:  Contractor shall provide, on the City standard form, an additional one year Bond in an amount equal to four percent of the Original Contract Price or cost of repair.  Bond shall provide for Contractor's correction, replacement, or restoration of backfill or subsurface and surface work not in accordance with the Contract, within one year from the date the One-year Maintenance Bond has expired.

ARTICLE 13 – MISCELLANEOUS PROVISIONS

****************************************************************************************************

OPTIONAL

Use Paragraph 13.6.5 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************

13.6

TESTS AND INSPECTIONS:  Insert the following Paragraph 13.6.5.

13.6.5

Contractor understands and agrees that pursuant to the Consent Decree and Consent Decree Obligations, the City, United States, State of Texas and their representatives, including attorneys, contractors and consultants, shall have the right of entry to any Wastewater Treatment Plants or Wastewater Collection and Treatment Systems covered by the Consent Decree, at all reasonable times, upon presentation of credentials to: (a) monitor the progress of activities required under the Consent Decree; (b) verify any data or information submitted to the United States or the State in accordance with the terms of the Consent Decree; (c) obtain samples and, upon request, splits of any samples taken by the City or its representatives, contractors, or consultants; and (d) assess the City’s compliance with the Consent Decree.

****************************************************************************************************

OPTIONAL

Use Paragraphs 13.11.3 and 13.11.4 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************
13.11

COMPLIANCE WITH LAWS
13.11.3

Contractor understands and agrees that it is an express condition for obtaining this Agreement that with regard to all Work covered by the Consent Decree, Contractor shall comply with and cause its Subcontractors and agents to comply with and perform the Work in conformity with the terms and requirements of the Consent Decree, the Consent Decree Obligations and all applicable laws.  All Work covered by the Consent Decree shall be performed using sound engineering practices, the Contractor’s best professional judgment, and industry standards in compliance with the terms of the Consent Decree.  Sound engineering practices may include appropriate provisions of EPA’s Climate Ready Water Utilities (CRWU) Initiative, referenced at EPA 817-F-12-005, 2012; and EPA’s Climate Resilience Evaluation and Awareness Tool (CREAT).

13.11.4

All Work performed under this Agreement is deemed to be Work covered by the Consent Decree unless Contractor submits a request, in writing, for a determination that a portion of the Work is not covered by the Consent Decree and the City declares in writing that a portion of the Work is not covered by the Consent Decree.

13.13
TERM AND TERMINATION:  Add the following Paragraph 13.13.
13.13
TERM AND TERMINATION
13.13.1
This Contract shall become effective on the date of Countersignature; however, the Term for performance shall begin on the date specified in the Notice to Proceed issued by the Director authorizing the Contractor to commence services hereunder and shall continue for ___ calendar days.

13.14
Add the following Paragraph 13.14:

13.14
Work Orders

13.14.1
The Work under the Contract will consist of one or more Work Orders.  The City shall issue one or more Work Orders to the Contractor describing the Work to be done.  The City does not guarantee to the Contractor that Work Orders will be continuously issued or the Work will be continuously available.  The City’s responsibility for payment under the Contract is limited to the Work Orders issued.  The Contractor shall not be entitled to compensation for the failure of the City to issue Work Orders.

ARTICLE 14 – TERMINATION OR SUSPENSION OF THE CONTRACT

****************************************************************************************************

OPTIONAL

Use Paragraph 14.1.1.6 ONLY if the project is related to the United States Environmental Protection Agency (“EPA”) Consent Decree.
****************************************************************************************************
14.1

TERMINATION BY THE CITY FOR CAUSE.  Insert the following Paragraph 14.1.1.6.

14.1.1.6

Any other act or omission designated herein as an Event of Default.

14.1.3
Delete Paragraph 14.1.3. in its entirety and replace with the following:

14.1.3
After Contractor's receipt of a Notice of Termination, and except as otherwise directed in writing by City Engineer, Contractor shall:

14.1.3.1
stop work under the Work Order(s) on the date and to the extent specified in the Notice of Termination;

14.1.3.2
place no further orders or subcontracts for materials, services, or facilities except as necessary to complete the portion of the Work, if any, under the Work Order(s) not terminated;
14.1.3.3
terminate all orders and subcontracts to the extent that they relate to the performance of Work under the Work Order which is terminated;

14.1.3.4
assign to the City, in the manner, at the times, and to the extent directed by City Engineer, all rights, title, and interest of Contractor, under the terminated supply orders and subcontracts.  The City may settle or pay claims arising out of termination of the orders and subcontracts;

14.1.3.5
settle all outstanding liabilities and all claims arising out of the termination of supply orders and subcontracts with approval of City Engineer;

14.1.3.6
take action as may be necessary, or as the City Engineer may direct, for protection and preservation of the property related to the Work Order which is in possession of the Contractor, and in which the City has or may acquire an interest; and

14.1.3.7
secure the Work in a safe state before leaving the site, providing any necessary safety measures, shoring, or other devices.

14.1.4
Delete Paragraph 14.1.4 in its entirety and replace with the following:

14.1.4
if the City terminates the Contract for one of the reasons stated in Paragraph 14.1.1, the Contractor shall not be entitled to receive further payment until all outstanding Work Orders to be performed under the Contract are complete.

14.1.5
Delete the first sentence of Paragraph 14.1.5 and replace with the following:
“If the unpaid balance of the Contract Price exceeds the costs of finishing all Work, including liquidated damages and other amounts due under this Contract, such balance will be paid to the Contractor.”

14.2
TERMINATION BY THE CITY FOR CONVENIENCE

14.2.1
Delete Paragraph 14.2.1 in its entirety and replace with the following:
14.2.1
City Engineer may, without cause and without prejudice to other rights or remedies of the City, terminate employment of the Contractor under Work Order(s), in whole or in part, or under the Contract, in whole or in part, by giving the Contractor and Surety a Notice of Termination with a seven days written notice.
14.2.4
Delete the first sentence of Paragraph 14.2.4 in its entirety and replace with the following:

“If the City and Contractor fail to agree on the amount to be paid Contractor because of the termination, the City Engineer will determine, on the basis of information available to the City Engineer, the amount due, if any, to the Contractor for the termination as follows:”

14.3.3
Delete Paragraph 14.3.3 and replace with the following:

14.3.3
An adjustment shall be made for the increases in the cost of performance of the Work Order(s), including profit on the increased cost of performance caused by suspension, delay, or interruption of the Work in accordance with Paragraph 7.3.  No adjustment will be made to the extent that:

14.3.3.1
performance was, or would have been, suspended, delayed, or interrupted by another cause for which Contractor is responsible; or

14.3.3.2
adjustment is made or denied under another provision of the Work Order.
Article 14.4 – TERMINATION BY CONTRACTOR

14.4
Delete Article 14.4 in its entirety and replace with the following:
14.4.1
Contractor may terminate the Work Order if the Work is stopped for a period of 30 days through no act or fault of the Contractor, Subcontractor, or their agents or employees or any other person performing portions of the Work under contract with Contractor, for any of the following reasons:

14.4.1.1
issuance of an order of a court or other public authority having jurisdiction; or

14.4.1.2
an act of government, such as a declaration of national emergency, making material unavailable.

No Termination will be effective for the above reasons if Contractor delivers written notice to City Engineer describing the reason for termination, giving the proposed termination date, and granting the City a reasonable opportunity to respond and cure any City default before termination is effective.

14.4.2
If the Work Order or Contract is terminated pursuant to Section 14.4, Contractor shall file a Claim for termination expenses in accordance with the requirements of Paragraphs 14.2.2 through 14.2.7.
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