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Document 00802

SRF SUPPLEMENTARY CONDITIONS

The following Paragraphs amend and supplement the October 28, 2024 edition of Document 00700, “General Conditions.”  Unaltered portions of the General Conditions remain in effect.

ARTICLE 1 - GENERAL PROVISIONS

1.1.12

Contract:  Insert the following Subparagraph 1.1.12.1.
1.1.12.1
This Contract is expected to be funded in part by a loan from the Texas Water Development Board an agency of the State of Texas.  Neither the State of Texas nor any of its departments, agencies, or employees is or will be a party to this Contract.

1.1.59

Insert the following Paragraph 1.1.59.

1.1.59

TWDB:  The term "TWDB" means the Executive Administrator of the Texas Water Development Board, or other person who may be at the time acting in the capacity or authorized to perform the functions of such Administrator, or the authorized representative thereof.

ARTICLE 3 - THE CONTRACTOR

3.5

LABOR; MINORITY AND WOMEN BUSINESS ENTERPRISE COMPLIANCE:  Insert the following Subparagraph 3.5.3.1.
3.5.3.1
Contractor shall make Good Faith Efforts to comply with the requirements of this Contract regarding Minority Business Enterprises (MBE's), and Women Business Enterprises (WBE’s) Participation goals as described in Document 00800.  The standard One Million Dollar ($1,000,000.00) Limit is not applicable.  The Participation Goals apply regardless of the amount of money in the Original Contract Amount.
3.6

PREVAILING WAGE RATES: Insert the following Paragraph 3.6.4.
3.6.4

The Contractor shall comply with the wage determinations and procedures issued by the U.S. Department of Labor under the Davis-Bacon and related Acts as described in Document 00806.

3.9

MATERIALS & EQUIPMENT:  Insert the following Paragraph 3.9.4.
3.9.4.

COMPLIANCE WITH “AMERICAN IRON & STEEL” REQUIREMENT.  The Contractor acknowledges to and for the benefit of the City of Houston (“Purchaser”) and the State of Texas (the “State”) that it understands the goods and services under this Agreement are being funded with monies made available by the Clean Water State Revolving Fund and/or Drinking Water State Revolving Fund that have statutory requirements commonly known as “American Iron and Steel” that requires all of the iron and steel products used in the project to be produced in the United States (“American Iron and Steel Requirement”) including iron and steel products provided by the Contractor pursuant to this Agreement.  The Contractor hereby represents and warrants to and for the benefit of the Purchaser and the State that (a) the Contractor has reviewed and understands the American Iron and Steel Requirement, (b) all of the iron and steel products used in the project will be and/or have been produced in the United States in a manner that complies with the American Iron and Steel Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will provide any further verified information, certification or assurance of compliance with this paragraph, or information necessary to support a waiver of the American Iron and Steel Requirement, as may be requested by the Purchaser of the State.  Notwithstanding any other provision of this agreement, any failure to comply with this paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred by the Purchaser or State resulting from any such failure (including without limitation any impairment or loss of funding, whether in whole or in part, from the State or any damages owed to the State by the Purchaser).  While the Contractor has no direct contractual privity with the State, as a lender to the Purchaser for the funding of its project, the Purchaser and the Contractor agree that the State is a third-party beneficiary and neither this paragraph (nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be amended or waived without the prior written consent of the State.
3.19

CULTURAL RESOURCES AND ENDANGERED SPECIES:  Insert the following Subparagraph 3.19.1.1.
3.19.1.1
The City will notify the TWDB and Department of Antiquities Protection at the Texas Historical Commission of the discovery.  The TWDB shall then proceed in accordance with Chapter 41 Rules of Practices and Procedures under the Antiquities Code of Texas.  In the interim, the City and its Contractor may not take any action which would affect the cultural resources.

3.19

CULTURAL RESOURCES AND ENDANGERED SPECIES:  Delete Paragraph 3.19.2. in its entirety and replace it with the following Paragraph 3.19.2.
3.19.2

Should either threatened or endangered plant or animal species be encountered during construction, the Contractor must cease work immediately in the area of the encounter and notify the Project Manager, who will immediately implement actions in accordance with the Endangered Species Act of 1973, as amended, and applicable State statutes.  These actions must include reporting the encounter to the TWDB, the Environmental Protection Agency, the U.S. Fish and Wildlife Service, and the Texas Parks and Wildlife Department, obtaining any necessary approvals of permits to enable the Work to continue, or implementing other mitigative actions.  In the interim, the Contractor may not resume construction activities in the area of the encounter.

3.19

CULTURAL RESOURCES AND ENDANGERED SPECIES:  Insert the following Paragraph 3.19.3.
3.19.3

The Contractor shall attempt to perform the Work in ways to avoid destruction of trees, and in particular, those trees with trunk diameters of greater than 20 inches.

3.23

ACCESS TO WORK AND TO INFORMATION:  Insert the following Paragraph 3.23.3.

3.23.3

Contractor shall provide TWDB with access to and permit TWDB to observe and review all work, Products, payrolls, personnel records, employment conditions, material invoices, and other relevant data and records pertaining to the Contract, provided, however, that all instruction and approval with respect to the Work will be given to the Contractor only by the City Engineer through authorized representatives.

3.23.3.1
Inspection or review by the TWDB does not subject the State of Texas to action for damages.

3.25

INDEMNIFICATION:  Insert the following paragraph 3.25.3.

3.25.3

IN THE EXECUTION OF THE CONTRACT, THE CONTRACTOR MUST COMPLY WITH ALL APPLICABLE LOCAL, STATE AND FEDERAL LAWS, INCLUDING BUT NOT LIMITED TO LAWS CONCERNED WITH LABOR, SAFETY, MINIMUM WAGES, AND THE ENVIRONMENT.  THE CONTRACTOR SHALL MAKE HIMSELF FAMILIAR WITH AND AT ALL TIMES SHALL OBSERVE AND COMPLY WITH ALL FEDERAL, STATE, AND LOCAL LAWS, ORDINANCES AND REGULATIONS WHICH IN ANY MANNER AFFECT THE CONDUCT OF THE WORK, AND SHALL INDEMNIFY AND SAVE HARMLESS THE CITY, THE TWDB, AND THEIR REPRESENTATIVES AGAINST ANY CLAIM ARISING FROM VIOLATION OF ANY SUCH LAW, ORDINANCE OR REGULATION BY HIMSELF OR BY HIS SUBCONTRACTOR OR HIS EMPLOYEE.

ARTICLE 9 - PAYMENTS AND COMPLETION

9.9

DATE OF SUBSTANTIAL COMPLETION: Insert the following Subparagraph 9.9.6.2.

9.9.6.2
No adjustment or payment of retainage as provided in this Paragraph 9.9.6, will be made unless and until the TWDB has authorized such adjustment or payment.

9.11

FINAL COMPLETION AND FINAL PAYMENT:  Insert the following Subparagraph 9.11.8.1.
9.11.8.1
Final payment and release of retainage for joint projects funded through the State Revolving Fund is governed by review and authorization for release by the TWDB.

ARTICLE 13 – MISCELLANEOUS PROVISIONS

13.15

PRIVITY OF CONTRACT:  Insert the following Section 13.15.
13.15.1
The Contract is expected to be funded in part with funds from the TWDB.  Neither the State of Texas nor any of its departments, agencies or employees is, or will be, a party to the Contract or any lower tier contract.  The Contract is subject to regulations contained in 31 TAC Chapter 363 in effect of the date the Contract is executed.

13.16

SPECIAL ENVIRONMENTAL CONDITIONS:  Insert Section 13.16.
13.16.1
The following Special Environmental Conditions also apply to the Contract.  They are as follows:
13.16.1.1
To ensure compliance with the Texas Historical Commission, the City, as warranted, will coordinate with the Texas Historical Commission if cemeteries and National Register of Historic Places sites are within or adjacent to the project site.  The City will also coordinate with the Texas Historical Commission if open trenching will be conducted near or within known archeological sites;
13.16.1.2
Use of directional boring to avoid waters of the United States, including wetlands;

13.16.1.3
In order to comply with requirements of the Federal Emergency Management Agency regarding implementation of the National Flood Insurance Act, Flood Disaster Protection Act, National Flood Insurance Reform Act, Federal Executive Orders 11988 and 11990, and to comply with related state statutes and local floodplain development ordinances, proponents of construction projects in special flood hazard areas must coordinate in advance with the local floodplain administrator and obtain a floodplain development permit;

13.16.1.4
As per an agreement with the Texas Parks and Wildlife Department (TPWD Project No. 45391), to ensure compliance with the Migratory Bird Treaty Act, clearing vegetation will occur outside of nesting season (March 15 through September 15) or if clearing must occur during the nesting season, nest surveys will be conducted prior to clearing.  If nests are observed during surveys, a vegetation buffer area of no less than 150-feet in diameter will remain around the nest until all young have fledged;

13.16.1.5
To ensure compliance with the Texas Natural Resources Code (TNRC) § 51.291, the City will obtain an easement from the General Land Office for construction within a right-of-way, across, under, or over state-owned lands for coastal submerged lands and state-owned uplands;

13.16.1.6
Standard emergency condition for the discovery of cultural resources; and

13.16.1.7
Standard emergency condition for the discovery of threatened and endangered species.
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